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I. INTRODUCTION 

The United States District Court for the District of Rhode Island provides this manual as an informal
overview of the Court's Alternative Dispute Resolution Program available to litigants, effective
February 8, 1995. The Court's ADR Program was developed in 1993 as part of its Civil Justice
Reform Act Expense and Delay Reduction Plan (hereafter "the Plan"). As an outgrowth of an ADR
Conference sponsored by the Court on January 30, 1995, the original ADR Plan adopted by this
Court was amended on February 6, 1995 as set forth herein. The Plan is designed to give litigants
ready access to case evaluation and/or modern ADR settlement techniques. The program seeks to
encourage a mutually satisfactory resolution to disputes in the early stages of litigation. Such early
case resolution is likely to increase litigant satisfaction with the judicial process and make more
efficient use of judicial and private resources. 

II. ACCESS TO INFORMATION 

Prior to the Rule 16 (b) Conference, the Court shall include with the Notice and Order mailed to
the parties, a brief summary of essential ADR information. This information shall provide
counsel and litigants with the following: (1) introduction to the existence of the ADR Program
and Plan; (2) information as to which cases are subject to ADR; (3) basic definitions as to
approved ADR methods; (4) information about the ADR Panel; and finally, (5) information
regarding the process of referral. Upon referral of cases to ADR, the ADR Administrator shall
provide litigants (prior to the referral meeting with the ADR Administrator, required under this
Plan), a copy of this ADR Plan. Copies of this Plan are available upon written request to the
ADR Administrator: 2 Exchange Terrace, Providence, RI 02903. 

III. CASES SUBJECT TO ADR 

All civil cases filed in this district (except those specifically exempted upon application to the
Court , or upon further order of the this Court. All ADR options offered by the Court are
voluntary, except that, parties not electing ADR shall be required to attend a mediation
settlement Conference within 120 days of a responsive pleading to the complaint, or Motion to
Dismiss pursuant to Rule 12(b) [whichever is first].

IV. DEFINITIONS 

A. "Mandatory Mediation Settlement Conference" is a non-binding settlement process
involving a neutral (in most cases a magistrate judge), who works with the parties and
their counsel to identify issues, promote settlement dialogue and, if possible, resolve
the dispute in a mutually acceptable way. The fundamental goal of this process is to
help the parties overcome obstacles to effective negotiation and settlement. 

B. "Early Neutral Evaluation" (ENE) is a pre-trial process involving a neutral evaluator
who meets with the parties early in the development of the litigation (less than 75
days after the answer is filed) to help parties and their counsel focus on the issues,
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organize discovery, prepare the case for trial and, to the extent possible, aid in the
settlement of the case. The evaluator provides an expert assessment of disputed legal
and factual issues and estimates the perceived value of the case. 

C. "Summary Jury/Bench Trial" is a non-binding process in which the parties present
an abbreviated version of their respective cases to a mock jury or before a judicial
officer. In a summary jury trial, the parties use the decision of the jury and
information about the jurors' reactions to the parties' legal and factual arguments as an
aid to settlement. A summary bench trial works in the same way, except there is no
jury. The Court has already conducted summary jury trials with some success. They
are sometimes referred to in this jurisdiction as "mini-trials." 

D. "Mediation" is a voluntary, non-binding process in which the parties, with the help of
a neutral mediator, identify underlying interests and develop acceptable means of
addressing those interests and settling differences. The focus in mediation is on the
pragmatic needs of parties and the preservation of any relationship that may exist
between them. 

E. "Arbitration" is a non-binding, adjudicative process in which a neutral decides the
rights and obligations of parties and imposes an appropriate remedy in the form of an
award. 

V. ADR ADMINISTRATOR 

The proposed ADR options, with the sole exception of the mandatory mediation settlement
conference, require an ADR Administrator to manage and supervise their operations. The ADR
Administrator has been appointed by the Chief Judge of this Court and, while attached
administratively to the Clerk's Office, reports directly to the Chief Judge. The ADR
Administrator possesses a full range of authority and responsibility to implement and direct the
program options described in this manual. The ADR Administrator shall:

1. Administer the selection, training, and use of a panel of neutral intervenors for
the various ADR options established by the Court; 

2. Serve as a member of the Court's ADR Panel conducting mediation upon direct
referral of cases by the Court to the ADR Administrator; 

3. Serve as liaison to judges, court clerk, and other staff on matters relating to the
ADR program; 

4. Direct and coordinate the ADR Program; 
5. Provide strategic and master planning relating to ADR services in the district; 
6. Draft and propose revisions of the ADR Plan, local rules, or orders and/or

procedures that may improve the efficiency and effectiveness of the ADR
program; 

7. Collect and maintain biographical data on neutral intervenors to permit
assignments commensurate with the neutral's experience, training and expertise
and make the collected biographical data available to parties and counsel; 
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8. Prepare the ADR budget; 
9. Prepare applications for funding and submit to the United States Government or

other funding sources such applications ; 
10. Prepare reports required by the United States Government or other funding

sources on the use of funds in the operation and evaluation of the established
ADR options; 

11. Develop and maintain necessary forms, records, docket controls, and data to
administer and evaluate the options effectively; 

12. Periodically evaluate, or arrange for the outside evaluation of the ADR Program,
if necessary, and submit the resulting evaluation to the Court, along with
appropriate recommendations for change; 

13. Develop, and make available upon request, a list of private or extra-judicial
ADR providers; 

14. Monitor legal decisions and congressional action in the ADR area and advised
the Court of new developments in other courts and private ADR entities. 

15. Make presentations to judges, staff, lawyers, bench/bar groups and the public on
ADR and the Court's ADR program; and 

VI. PANEL OF NEUTRAL INTERVENORS 

The Court established a panel of neutral intervenors, comprised of individuals whose education,
experience, training and character qualify them to act as neutrals in one or more of the ADR
options (arbitration, early neutral evaluation and mediation) implemented by the Court. 

A. Appointment to the panel. The panel of intervenors consists of persons nominated by
the Advisory Group's ADR Panel Subcommittee and confirmed by the judges of this
Court. Intervenors are appointed for a period of three years. Appointment may be
renewed upon a demonstration of continued qualification. 

B.  Qualifications and Training. 

1. Panelists are lawyers who have been admitted to the practice of law for at least
ten years and who are currently members of the bar of the United States District
Court for the District of Rhode Island. The panel also includes non-lawyers who
possess special or unique expertise in particular fields and/or have substantial
experience or training in one of the dispute resolution options, and are certified
for inclusion on the panel by the Court. 

2. All persons selected as intervenors have: 
a. Undergone dispute resolution training prescribed by the Court; 
b. Taken the oath set forth in 28 U.S.C. 453; and 
c. have agreed to follow the guidelines for the various options established by

the Court. 
C. Compensation. 

1. Magistrate judges presiding over settlement conferences and the ADR
Administrator serving in the capacity of mediator upon referral of cases by the
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Court shall serve without compensation; 

2. Persons (other than the aforementioned) serving as neutral intervenors receive
no compensation for the first hour of their service. Thereafter, the parties are
equally responsible for an intervenor's compensation at a rate agreed to by the
parties, but not to exceed $150 per hour. 

3. No single intervenor may be assigned in any one calendar year to more than one
complex case (defined as a case in which discovery is likely to exceed fourteen
months), nor to a total of more than five cases, without his or her consent. 

VII. THE PROCESS 

REQUIREMENT TO MEET AND CONFER REGARDING REFERRAL TO ADR: 

Prior to a Rule 16(b) Pre-Trial Conference , held pursuant to the Federal Rules of Civil
Procedure, the Notice and Order advising the parties of the date and time of the Conference, and
any requirements established by the district judge in order to further the objectives of the
Conference, pursuant to F. R. Civ. P. Rule 16 (a), shall, in addition to any present requirements
set forth in the Notice and Order, include a requirement that parties attending be prepared to
discuss possible referral to the Court's ADR Program. 

The Court shall include with the Notice and Order, a brief summary of essential ADR
information. This summary information shall provide counsel and litigants with the following:
(1) introduction to the existence of an the ADR Program and Plan; (2) information as to which
cases are subject to ADR; (3) basic definitions as to approved ADR methods; (4) information
about the ADR Panel; and finally, (5) information regarding the process of referral. 

PROCESS OF REFERRAL TO ADR: 

If the parties express and interest in referral to ADR, the parties shall be advised by the presiding
judicial officer to contact the ADR Administrator, in order to arrange a mutually convenient time
for the parties and the Administrator to meet to discuss: (1) the Court's ADR Program in greater
detail; (2) the facts and issues in the case (3) selection of an ADR method most likely to be of
value to the parties, and (4) the selection of an ADR Panel Neutral. 

RULES GOVERNING THE ADR PROCESS: 

The ADR conference(s) shall be conducted in accordance with procedures outlined in this
Amended ADR Plan, a copy of which shall be provided to the parties in advance of the
conference with the ADR Administrator. Referral to ADR does not constitute a waiver of any
requirement established by statute, Local Rule, or procedure required by the individual
district judges of this court. 

SCHEDULING ADR CONFERENCES: 

Upon the selected neutral receiving notice from the ADR Administrator of his/her designation as
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the desired neutral, the neutral shall file with the Clerk's Office, with a copy to the ADR
Administrator, his/her acceptance of the designation, and shall promptly schedule the first
meeting with the parties (not to exceed 30 days) from the date of the Order of Referral being
signed by the district judge assigned to the case. 

TIME FRAME FOR ADR SETTLEMENT EFFORTS: 

The time frame for concluding the ADR process shall be set forth in the Order of Referral , and
may be extended by order of the Court upon good cause shown. 

LOCATION OF ADR CONFERENCES: 

Conferences may be conducted at such locations as are agreeable to the parties and neutral
assigned to the case. Space is available to conduct ADR conferences in the United States
Courthouse (Room 518) located at 1 Exchange Terrace, Providence, by making arrangements
with the Court's ADR Administrator. 

DUTY TO ATTEND AND PARTICIPATE: 

If required by the judicial officer or neutral assigned to the case, all parties, counsel of record,
and corporate representatives or claims professionals having full authority to bind and settle shall
attend all ADR conferences and participate in good faith. 

AGREEMENT OF THE PARTIES TO REFERRAL: 

In consultation with the Court, at the time of the Rule 16(b) Conference, if parties desire to refer
their case to ADR, both parties, or their counsel if represented must indicate their mutual consent
to referral on the Order of Referral. 

REFERRAL TO ADR PRIOR TO THE RULE 16 CONFERENCE: Patries may
request referral to ADR prior to the Rule 16 Conference. In such cases the parties
shall contact the ADR Administrator. 

VIII. MANDATORY MEDIATION SETTLEMENT

CONFERENCE 

Parties in all civil cases filed in this district must participate in a settlement conference before a
magistrate judge, unless they have elected to use one of the other ADR options available. This
mandatory conference is in addition to any pretrial conference the district judge may require of
the parties to prepare a case for trial pursuant to Rule 16 of the Federal Rules of Civil Procedure.
If the parties fail to activate one of the ADR options, they shall be required to appear before a
magistrate judge for a settlement conference within 120 days of a responsive pleading to the
complaint or motion to dismiss pursuant to Rule 12 (b) [whichever is first. 
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1. Preliminaries to a magistrate settlement conference: 
At least ten days prior to the settlement conference, the parties shall submit to
the magistrate judge: 

a. A joint copy of relevant pleadings and motions; 
b. A brief memorandum, not to exceed ten pages, stating the legal and factual

positions of each party on the issues in dispute; and 
c. Such other material as each party believes would be beneficial to the

magistrate judge.
 

2. Attendance of parties: 
The primarily responsible attorney in each case (or the party, if proceeding pro
se) shall attend the magistrate settlement conference. Parties shall also be
present. If a party other than an individual is involved, or when a party's
interests are being represented by an insurance company, an authorized
representative of such party or insurance company, with full authority to settle,
shall attend. 

3. Magistrate judge settlement conference procedures: 

a. The magistrate judge settlement conference shall be informal. The
magistrate judge shall conduct the process to assist the parties in arriving
at a settlement of all or some of the issues involved in the case. 

b. The magistrate judge may hold separate, private discussions with any party
or counsel associated with the case, but may not, without the consent of
that party or counsel, disclose the contents of the discussion to any other
party or counsel. 

c. If the parties have failed, after reasonable efforts, to develop settlement
terms, or if the parties so request, the magistrate judge may submit to the
parties a final settlement proposal which the magistrate judge believes to
be reasonable and fair. The parties shall carefully consider the proposal
and, if requested, the magistrate judge may discuss it with the parties. The
magistrate judge may comment on questions of law at any appropriate
time. 

4. The magistrate judge may conclude the process when: 

a. A settlement is reached; or 
b. The magistrate judge concludes, and so informs the parties, that further

efforts will not be useful. 

If a settlement agreement is not reached, the magistrate judge shall inform the ADR
Administrator in writing that the settlement conference has been held, forward to the
ADR Administrator any resulting agreements, stipulations or other pertinent
developments and make any appropriate recommendation for the future processing of
the case. 
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IX. ADR OPTIONS 

A. EARLY NEUTRAL EVALUATION (ENE) 
Any civil case may be referred to ENE upon the election of both parties. In order for the
case to be referred, both parties must execute the form Order of Referral referring the case
to ADR, and must upon the form indicate their proposed method of ADR. Within 10 days
of the execution of the Order both parties must arrange for a joint meeting with the Court's
ADR Administrator to (1) discuss process and procedure under the Court's ADR Plan; (2)
discuss the facts and issues involved in the case; (3) with the assistance of the ADR
Administrator review the proposed ADR method selected in the Referral Order and (4)
select a panel neutral to assist the parties in resolution of the case. The parties must select a
neutral from a list of approved evaluators provided by the ADR Administrator. 

Upon selecting a neutral, the parties shall complete the form "Designation of Neutral By
Parties", and file the same with the Court. If the If the parties fail to make selection from
the approved list of neutrals, the ADR Administrator shall select randomly (unless the case
requires special expertise, in which the ADR Administrator shall select a person from the
list whose experience and qualifications are well suited to the appointment and the needs of
the parties) from the list of approved evaluators a qualified neutral to serve as the evaluator.
The ADR Administrator shall promptly notify the parties of the selected neutral and shall
file with the Court the form "Designation of Neutral By ADR Administrator". 

1. Challenges to neutrality: 

If the evaluator becomes aware of, or if a party raises an issue about the
evaluator's neutrality because of some interest in the case or because of a
relationship or affiliation with one of the parties or attorneys, the evaluator shall
immediately disclose to the parties the relevant facts giving rise to the alleged
conflict of interest. If a party requests the evaluator to withdraw because of the
disclosed facts, the evaluator shall withdraw, and the parties shall select another
evaluator from the list provided by the ADR Administrator. 

2. Preliminaries to ENE: 

a. Promptly after receiving a notice of designation, neutral and the parties
shall schedule the evaluation session. The neutral shall send written notice
to all parties ( see form "Initial ADR Conference Report" ), with a copy
to the ADR Administrator, of the time and place of the session . The
evaluation session shall be held within 30 days of the receipt by the neutral
of the notice of designation unless otherwise ordered by the Court for good
cause. A request for postponement of a scheduled evaluation session must
be presented to the neutral and served on the ADR Administrator and all
parties without delay; 

b. No later than ten days prior to the evaluation session each party shall
submit to the evaluator and serve on all other parties a written evaluation
statement. The statement shall not exceed ten pages and shall: 
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(1) Identify the person, in addition to counsel, who will attend the
session as representative of the party with decision making authority;

(2) Identify any legal or factual issues whose early resolution might
reduce the scope of the dispute or contribute to settlement; and, 

(3) Describe discovery which is contemplated. 

The statement may include any other information the party believes useful in preparing the
neutral and other parties for a productive session. The statement may identify individuals
connected to another person (including a representative of an insurer) whose presence would be
helpful or necessary to make the session productive. The neutral shall determine whether any
person so identified should be requested to attend and, where appropriate, may order such
attendance. Written evaluation statements shall not be filed with, nor revealed to, the Court. 

In addition to submitting a written evaluation statement, the parties shall prepare to respond fully
and candidly in a private caucus to questions from the neutral concerning: 

1. The estimated cost, including legal fees, to that Party, of litigating the case
through trial; 

2. Witnesses (both lay and expert); 

3. Damages, including the method of computation and proof to be offered; and 

4. Plans for discovery. 

3. Attendance of parties: 

All parties shall be present. When a party other than an individual is involved,
or when a party's interests are represented by an insurance company, an
authorized representative of such party or insurance company, with full
authority to act and to settle, shall attend. Willful failure of a party to attend the
evaluation conference shall be reported to the assigned magistrate judge or
district judge who may impose appropriate sanctions. Each party shall be
represented at the session by the attorney expected to be primarily responsible
for handling the trial of the case. 

4. Procedures: 

a. Each ENE conference shall be informal. The neutral shall conduct the
process in order to help the parties to focus on the issues and work
efficiently and expeditiously to ready the case for trial or settlement. 

b.  At the conference, the neutral shall: 
(1) Permit each party to make a brief oral presentation (not to exceed 15

minutes) of its position, without interruption, through counsel or
otherwise; 

(2) Help the parties to identify areas of agreement and, if feasible, enter
stipulations on the court record; 
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(3) Determine whether the parties wish to negotiate, with or without
neutral assistance, before evaluation of the case; 

(4) Help the parties identify issues and assess the relative strengths and
weaknesses of the parties' positions; 

(5) Help the parties to agree on a plan for exchanging information and
conducting discovery which will enable them to prepare
expeditiously for the resolution of the case by trial, settlement, or
dispositive motions; 

(6) Help the parties to assess litigation costs realistically; 
(7) Determine whether one or more additional conferences would assist

in the settlement of the case and, if so, schedule such a conference
and direct the parties to prepare and submit any additional written
materials needed for the conference; 

(8) Provide the parties with an evaluation of the parties' strengths and
weaknesses and the probable outcome, if the case is tried, including,
if feasible, the dollar value of each claim and counterclaim; 

(9) Report, promptly and in writing, to the ADR Administrator the fact
that the ENE process has been completed, any agreements reached
by the parties, and the neutral's recommendation, if any, as to any
other ADR processes that might be of assistance in resolving the
dispute. For example, as a result of the ENE, the parties may elect to
submit their dispute, or some element(s) thereof, to court-annexed
arbitration. Any such referrals must be coordinated with the
supervising district judge or magistrate judge. 

B. SUMMARY JURY TRIAL ("MINI-TRIAL") 

The summary jury trial is a flexible ADR process. The procedures to be followed
should be determined in advance by the judicial officer assigned to the case in light of
the circumstances of each case. Ordinarily a case should be set for summary jury trial
when discovery is substantially completed and conventional pretrial negotiations have
failed to achieve settlement. Some cases may be ripe for early summary jury trial,
with limited and expedited discovery. The summary jury trial should precede the trial
by approximately 60 days. 

1. Preliminaries to a summary jury trial: 

a. Materials, such as statements of the case, stipulations if any, exhibits, and
proposed jury instructions, should be submitted in advance of the summary
jury trial. 

2. Attendance of parties: Each party shall attend the summary jury trial. When a
party is other than an individual or when the party's interest is being represented
by an insurance company, an authorized representative of the party or insurance
company, with full authority to settle, shall attend. 

3. Procedures: 
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a. Usually, the jury will consist of six jurors. Trials are generally concluded
in a day or less. 

b. The Court, at its discretion, may permit counsel to engage in limited voir
dire or may, on its own, question members of a jury panel. The Court may
also, in its sole discretion, determine whether to allow challenges. 

c. Each party shall make a brief opening statement. 

d. A party may cause a transcript or recording to be made of the proceedings
at the party's expense, but no transcript of the proceedings shall be
submitted in evidence at any subsequent trial unless the evidence would be
otherwise admissible under the Federal Rules of Evidence. 

e. Counsel shall present a condensed narrative summarizing the entire case,
including opening statements, presentation of evidence, and final
arguments. Counsel may present exhibits, read excerpts from exhibits,
reports and depositions, all of which should be subject to the approval of
the presiding judge by the filing of motions in limine reasonably in
advance of the summary jury trial . Generally, live witnesses shall not be
permitted, except in exceptional cases and only upon the approval of the
presiding judicial officer. 

f. Jury instructions shall be given. 

g. Jury deliberations shall be limited in time, subject to the sole discretion of
the judicial officer. 

h. After the verdict, the judicial officer should initiate and encourage parties
and jurors to discuss the case. 

i. Within a reasonable time after the summary jury trial, the judicial officer
and the parties should meet to see whether the matter can be settled. If the
case does not settle as a result of the summary jury trial, it should proceed
to trial on the scheduled trial date. 

j. The judicial officer shall not admit at a subsequent trial any evidence that
discloses there has been a summary jury trial, the nature or amount of any
verdict, or any other matter concerning the conduct of the summary jury
trial or negotiations related to it, unless; 

(1) The evidence would otherwise be admissible under the Federal Rules
of Evidence; or 

(2) The parties have stipulated otherwise. 

C. SUMMARY BENCH TRIAL 

The summary bench trial is a pretrial procedure intended to facilitate settlement
through a summarized presentation of a case to either a district judge (if the case is
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heard by a district judge, it shall be a judge other than the one who will ultimately
preside at the binding trial) or a magistrate judge, whose decision and subsequent
factual and legal analysis may serve as an aid to settlement negotiations. A case may
be referred to a summary bench trial when making the selection of one of the ADR
alternatives provided for in this proposal. 

The parties shall submit proposed findings of facts and conclusions of law in advance
of the summary bench trial to the judicial officer. Where appropriate, the same
procedures applicable in summary jury trials may be adapted to summary bench trials. 

D. MEDIATION 

Any civil case may be referred to mediation upon the election of both parties. In order
for the case to be referred, both parties must execute a form Order referring the case
to ADR, and must upon the form indicate their proposed method of ADR. Within 10
days of the execution of the Order both parties must arrange for a joint meeting with
the Court's ADR Administrator to (1) discuss process and procedure under the Court's
ADR Plan; (2) discuss the facts and issues involved in the case; (3) with the
assistance of the ADR Administrator review the proposed ADR method selected in
the Referral Order and (4) select a panel neutral to assist the parties in resolution of
the case. The parties must select a neutral from a list of approved evaluators provided
by the ADR Administrator. 

Upon selecting a neutral, the parties shall complete the form "Designation of
Neutral By Parties", and file the same with the Court (with a copy to the ADR
Administrator). If the If the parties fail to make selection from the approved list of
neutrals, the ADR Administrator shall select randomly (unless the case requires
special expertise, in which the ADR Administrator shall select a person from the list
whose experience and qualifications are well suited to the appointment and the needs
of the parties) from the list of approved evaluators a qualified neutral to serve as the
evaluator. The ADR Administrator shall promptly notify the parties of the selected
neutral and shall file with the Court the form "Designation of Neutral By ADR
Administrator" (with copies to the parties). 

1. Challenges to neutrality: If the assigned mediator becomes aware of, or if a party
raises an issue about the mediator's neutrality because of some interest in the
case or because of a relationship or affiliation with one of the parties or
attorneys, the mediator shall immediately disclose to the parties the relevant
facts giving rise to the alleged conflict of interest. If a party requests the
mediator to withdraw because of the disclosed facts, the mediator shall
withdraw, and the parties shall select another mediator from the list provided by
the ADR Administrator. 

2. Preliminaries to mediation: 

a. Promptly after receiving a notice of designation and after consultation with
counsel, the mediator shall schedule the mediation session. The mediator
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shall send written notice to all parties, with a copy to the ADR
Administrator, of the time and place of the session (see form notice,
"Initial ADR Conference Report" at Appendix A). The mediation
session shall be held within 30 days of the receipt by the mediator of the
notice of designation unless otherwise ordered by the Court for good
cause. A request for postponement of a scheduled mediation session must
be presented to the neutral and served on the ADR Administrator and all
parties without delay. 

b. No later than five days prior to the mediation session, each party shall
submit to the mediator a written, confidential summary of the case. The
summary shall not exceed five pages and shall describe the nature and
history of the dispute, the applicable legal theory and any settlement
discussions that may have occurred. The summary may identify
individuals whose presence could be helpful or necessary to make the
session productive. The written summaries shall not be filed with, nor
revealed to, the Court, nor shall the mediator share the summaries
with other parties. 

3. Attendance of parties: 

All parties shall be present. 

When a party other than an individual is involved or when a party's interest is
being represented by an insurance company, an authorized representative of the
party or the insurance company, with full authority to settle, shall attend. The
absence of a party shall not be grounds for a continuance, but the mediator may
continue the session and compel the attendance of an absent party. 

4. Procedures at the mediation session: 

The mediator shall open the session with an explanation of mediation, the
mediator's role and the ground rules for the session. Parties shall be given an
opportunity to provide an initial uninterrupted overview of the dispute. 

The mediator may find it useful to meet separately with the parties in a caucus.
Disclosures to the mediator in a caucus shall be treated confidentially unless the
parties give permission to the mediator to use the disclosed information with the
other party or parties. 

No transcripts or recordings shall be made of the proceedings, and, at the
conclusion of the mediation, the mediator shall destroy any notes made during
the course of the session. 

The mediator shall help the parties identify their respective underlying interests
and develop creative options for meeting those interests in ways that are
mutually acceptable. 
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The mediator may determine, with the consent of the parties, that one or more
additional mediation sessions would assist in the settlement of the case, and, if
so, schedule another session. 

The mediator shall report to the ADR Administrator that the mediation process
is complete, any agreements reached by the parties, and the mediator's
recommendation, if any, as to other ADR processes that might be of assistance
in resolving the dispute. 

E. ARBITRATION 

Any civil case may be referred to arbitration as authorized by 28 U.S.C. 651 et seq.,
notwithstanding any provision of law to the contrary and except as provided in
subsection (b) and (c) of 28 U.S.C. 652, and section 901(c) of the Judicial
Improvements and Access to Justice Act. 

The district court may also refer a case to arbitration upon the election of the
parties.order for the case to be referred, both parties must execute a form Order
referring the case to ADR, and must upon the form indicate their proposed method of
ADR. Within 10 days of the execution of the Order both parties must arrange for a
joint meeting with the Court's ADR Administrator to (1) discuss process and
procedure under the Court's ADR Plan; (2) discuss the facts and issues involved in the
case; (3) with the assistance of the ADR Administrator review the proposed ADR
method selected in the Referral Order and (4) select a panel neutral to assist the
parties in resolution of the case. The parties must select a neutral from the list of
approved evaluators provided by the ADR Administrator. 

Upon selecting a neutral, the parties shall complete the form "Designation of Neutral
By Parties", and file the same with the Court (with a copy to the ADR
Administrator). If the parties fail to make selection from the approved list of neutrals,
the ADR Administrator shall select randomly (unless the case requires special
expertise, in which case the ADR Administrator shall select a person from the list
whose experience and qualifications are well suited to the appointment and the needs
of the parties) from the list of approved evaluators a qualified neutral to serve as the
evaluator. The ADR Administrator shall promptly notify the parties of the selected
neutral and shall file with the Court the form "Designation of Neutral By ADR
Administrator". The ADR Administrator shall give or send written notice of the
election to all parties. 

Parties to any civil action may elect private consensual arbitration under the Federal
Arbitration Act (9 U.S.C. 1, et seq.) and agree that the case be referred to binding
arbitration. The order of referral shall specify the agreement of the parties with respect
to the conduct of the arbitration and payment of the arbitrator(s). 

1. Selection of the arbitrator: When a case has been referred for arbitration, the
ADR Administrator shall immediately furnish to each party the names of three
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proposed arbitrators drawn at random from the neutrals available on the panel of
approved neutral intervenors. If there are multiple parties not united in interest
on either side of the case, the ADR administrator shall add the name of one
proposed arbitrator for each additional party. The parties shall then confer for
the purpose of selecting an arbitrator in the following manner: 

a. Each party shall be entitled to strike one name from the list, beginning
with the first named plaintiff, who may strike the first name, followed next
by the first-named defendant, and alternating thereafter between plaintiffs
and defendants in the order named until a single name remains. 

b. The parties shall submit to the ADR Administrator, within ten days of
receipt by them of the original list, the name of the arbitrator selected from
the list by means of the process just described. In the event that the parties
fail to notify the ADR Administrator of the selection of an arbitrator
within the time provided, the ADR Administrator, or in the absence of the
ADR Administrator, the Clerk, shall make the selection at random from
the original list of three named arbitrators. 

c. The ADR Administrator shall promptly notify the neutral of his or her
selection. If any neutral so selected is unable or unwilling to serve, the
process of selection shall begin again. 

2. Notification of hearing: When the selected arbitrator has agreed to serve, the
ADR Administrator shall confer with the arbitrator concerning any potential
conflicts of interest, scheduling, and place of hearing, and shall thereafter
promptly send written notice to the arbitrator and to each party advising them as
to: 

a. The identity of the selected arbitrator; 

b. The date and time of the arbitration hearing, which shall be held not more
than 30 days from the date of the written notice and not more than 180
days from the date of filing of a responsive pleading to the complaint,
motion to dismiss pursuant to Rule 12(b) or the date of the filing of a reply
counterclaim; 

c. The place of the arbitration hearing; and, 

d. There shall be no continuance of the date set for the arbitration hearing
except for good cause, as determined by the judge assigned to the case. 

3. Neutrality of arbitrators: No person shall serve as an arbitrator in an action in
which any of the circumstances specified in 28 U.S.C. 455 exist. If the arbitrator
becomes aware of, or if a party raises, an issue about the arbitrator's neutrality
because of some interest in the case or because of a relationship or affiliation
with one of the parties or attorneys, the arbitrator shall immediately disclose the
relevant facts giving rise to the alleged conflict of interest to the parties. If a
party requests the arbitrator to withdraw because of the disclosed facts, the



Page 17

arbitrator may withdraw, and the parties shall select another arbitrator from the
list provided by the ADR Administrator. If the challenged arbitrator determines
that withdrawal is unwarranted, the arbitrator may elect to continue, subject to
an appeal to the judge assigned to the case, who may allow the arbitrator to
continue or remove the arbitrator. 

4. Preliminaries to arbitration: At least five days before the arbitration hearing, the
parties shall submit to each arbitrator: 

a. A set of relevant pleadings; 

b. A short memorandum by each party (not to exceed ten pages), stating the
legal and factual positions of the party, together with copies of the
documentary exhibits the party intends to offer at the hearing; and, 

c. At least five days before the arbitration hearing, each party shall deliver to
the other party a copy of the memorandum and copies of documentary
exhibits provided to the arbitrator, and each party shall make available any
non-documentary exhibits for examination by the other party. If the party
fails to deliver a copy of the documentary exhibit or to make available for
examination a non-documentary exhibit as required, the arbitrator may
refuse to receive the exhibit into evidence. 

5. Attendance at the arbitration hearing: Each individual who is a party shall attend
the hearing in person. When a party other than an individual is involved, or
when a party's interest is being represented by an insurance company, an
authorized representative of the party or the insurance company, with full
authority to settle, shall attend. The absence of a party shall not be grounds for a
continuance. 

6. Procedures at the arbitration hearing: 

a. The arbitrator may administer oaths and affirmations, and all testimony
shall be given under oath or affirmation. Each party shall have the right to
cross-examine witnesses. In receiving evidence, the arbitrator shall be
guided by the Federal Rules of Evidence, but shall not thereby be
precluded from receiving evidence considered by the arbitrator to be
relevant and trustworthy, and which is not privileged. Attendance of
witnesses and production of documents may be compelled in accordance
with Rule 45 of the Federal Rules of Civil Procedure. 

b. A party may cause a transcript or recording to be made of the proceedings
at the party's expense. 

c. Arbitration hearings may be held at any location within the District of
Rhode Island selected by the arbitrator. In making the selection, the
arbitrator shall consider the convenience of the panel, the parties, and the
witnesses. Unless the parties agree otherwise, hearings shall be held during
normal business hours. 
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d. The arbitrator may make reasonable rules and issue orders necessary for
the fair and efficient conduct of the hearing. 

e. There shall be no ex parte communication between the arbitrator and any
counsel or party on any matter touching the action except for purposes of
scheduling or continuing a hearing upon good cause. 

7. Award of judgment: 

a. The arbitrator shall promptly, and in any event not more than ten days
following the close of the hearing, file the award with the ADR
Administrator who shall transmit the award to the Office of the Clerk for
filing in the appropriate case file. As soon as the award is filed with the
ADR Administrator, the Administrator shall serve copies on the parties. 

b. The award shall state clearly and concisely the name of the prevailing
party and the party or parties against whom it is rendered, and the sum of
money damages, if any, awarded. If interest is awarded, the award shall
separately state the amount. No findings of fact and conclusions of law or
opinions supporting an award are required unless requested by a party. 

c. Unless a party has filed a demand for trial de novo within 30 days, the
ADR Administrator shall enter judgment on the arbitration award in
accordance with Rule 58, Federal Rules of Civil Procedure, and shall
transmit forthwith the judgment to the Office of the Clerk for final entry of
the judgment. A judgment so entered shall be subject to the same
provisions of law and shall have the same force and effect as a judgment
of the Court in a civil action. 

d. The content of any arbitration award rendered under this chapter shall be
confidential and shall not be made known to any judge unless: 

(1) The assigned judge is asked to decide whether to assess costs; 

(2) The Court has entered final judgment or action has been otherwise
terminated; or 

(3) The judge needs the information for the purpose of preparing the
report required by 903(b) of the Judicial Improvements and Access
to Justice Act. 

8. Trial de Novo: 

a. Any party may demand a trial de novo in the district court by filing with
the ADR Administrator a written demand containing a short and plain
statement of the reason for the demand. The party shall serve a copy of the
demand upon all counsel of record and any unrepresented party. Such
demand must be filed and served within 30 days of the date of the filing of
the arbitration award, except that the United States, its officers and
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agencies, shall have 60 days to file and serve a written demand for trial de
novo. Upon the filing of the demand for trial de novo, the action shall be
treated for all purposes as if it had not been referred to arbitration, except
that no additional pretrial discovery shall be permitted without leave of the
court for good cause. Any right of trial by jury that a party otherwise
would have, shall be preserved inviolate. Withdrawal of the demand for
trial de novo shall reinstate the arbitrator's award. 

b. The assigned judge shall not admit at the trial de novo any evidence that
there has been an arbitration proceeding, the nature or amount of any
award, or any other matter concerning the conduct of the arbitration
proceedings, unless: 

(1) The evidence would otherwise be admissible under the Federal Rules
of Evidence; or 

(2) The parties have stipulated otherwise. 

9. Assessment of Cost: 

a. The party requesting a trial de novo shall deposit with the ADR
Administrator a sum equal to the arbitrator's fees as advance payment for
costs, except that this requirement does not apply to parties proceeding in
forma pauperis or to the United States, its officers or agencies. 

b. Any sum deposited shall be returned to the party demanding trial de novo
if; 

(1) The party obtains a final judgment more favorable than the
arbitration award; or 

(2) The assigned judge determines that the demand for trial de novo was
for good cause. 

c. Any sum deposited which is not returned to the party shall be taxed as
costs of the arbitration and paid to the Treasury of the United States. 

d. In any trial de novo, the assigned judge may assess costs of that trial, as
provided in 28 U.S.C. 1920, against the party who demanded trial de novo
if: 

(1) That party fails to obtain a judgment, exclusive of interest and costs,
which is substantially more favorable to that party than the
arbitration award; and 

(2) The assigned judge determines that the party's conduct in seeking
trial de novo was in bad faith. 

(3) For the purposes of this section, a verdict may be considered
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substantially more favorable if it is at least ten percent greater for the
party than the arbitration award. This section does not apply to any
party in cases involving the United States or one of its agencies as a
party. 

(4) No penalty shall be assessed against a party for demanding trial de
novo. 


